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Dear M r  Benger: 

This letter responds to your request for a staff advisory 
opinion concerning t h e  legality under the laws enforced by t h e  
Fedeeal Trade Currunissian of the formation, marketing, and opera-
tion sf Private Healtheare Systems ( " P B S " ) ,  formerly Private 
Health Care Systems Limited, a preferzed provider organization, 
The founders sf PHS are the Great-West Life Assurance Company, a 
commereiai h e a l t h  insurer, and the Health Data Institute, a tiem 
specializing in the analysis of h e a l t h  care utilization and 
quality, 

Acco~ding t o  t h e  materials accompanying your  request. "BBS 
is a Limited p a r t n e r s h i p  formed with t h e  purpose of developing 
and operating a proprietary national network of managed health 
care systems," PHS will seek to attract other health insurance 
companies as subscribers to its sgrvices, Some of the insurers 
may also choose ts become limited or general partners in PMS, 
PBS intends initially to accept only insurers as partners or 
subscribers, though, in time, it may accept self-insured employers 
and companies administering health benefit programs as 
subscribers, It will, in effect, function as a joint purchasing 
agent for commercial health insurers, 

PHS plans to market it services nationwide, beginning with 
Denver, Colorado, and from there to approximately 20 other major 
titles. It will market its services to insurance companies whose 
combined share of the comercia1 health insurance business (i.e,, 
not counting, slue Cross-Blue Shield p l a n s  and h 
maintenance organizations) in any given geogzaphic area will range 
between 10 and 20 percent, Nothing in the program wiLl prohibit 
or limit participating physicians or hospital providers from par- 
ticipating in other alternative delivery systems. Nor will PBS 
contracts prohibit providers from giving other purchasers dis- 
counts greater than those offered through PHS, Similarly, PHS 
subscribers will be free to establish or contract with other 
preferred provider organizations and alternative health care 
f inancinb entities. 8 
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8 PHS w i l l  s e t  up a panel of selected p h y s i c i a n s  and hospitals 
to r e p r e s e n t  25 t o  35 p e r c e n t  of t h e  p h y s i c i a n s  and h o s p i t a l s  i n  
each of its m a r k e t  a r e a s ,  PHS will select p h y s i c i a n s  for possi-
ble inclusion on t h e  panel based on noneprice criteria with 
respect to practice\utilization patterns, educatiow, s p e c i a l t y ,  
location, malpractice insurance ,  diseiplinary/complaint history, 
and other factors, PBS will select hospitals for p o s s i b l e  ine%u-
sisn on the panel based on c e r t a i n  nan-price c r i t e r i a  w i t h  r e s p e c t  
t o  quality/reputation, range of services, l o c a t i o n ;  and medical 
s t a f f ,  Ts be included on t h e  paneb, each hosp i t a l  and p h y s i c i a n  
p r o v i d e r  will individually negotiate w i t h  PHS a m u t u a l l y  a c c e p t -
able proposed reimbursement r a t e  " e f f e r , "  These  o f f e r e d  r a t e s  
will s t a n d  for twelve msnths and will, it  is e x p e c t e d ,  va ry  among 
providers.  P a r t i c i p a t i n g  p h y s i c i a n s  will a g r e e  to be r e i m b u r s e d  
on a fee-for-service bas is  a c c o r d i n g  t o  a fee s c h e d u l e ,  with a 
p r o h i b i t i o n  on balance billing- PHS may base t h e  fee schedu le  on 
a relative value scale to whish a c o n v e r s i o n  factor w i l l  be 
a p p l i e d ,  P a r t i c i p a t i n g  h o s p i t a l s  w i l l  agree t o  be r e i m b u r s e d  on 
t h e  basis of a Diagnost ic  R e l a t e d  Gzauping ("DRG") p r i c e  i n d e x  
f o r  most s e r v i c e s ,  and  on a c h a r g e e b a s e d  r e i m b u r s e m e n t  s y s t e m  
where there  i s  ws BRG, Each i n s u r e r  s u b s c r i b e r  w i l l  select t h o s e  
p a n e l  hospitals and p h y s i c i a n s  t o  which i t  w i s h e s  t o  o f f e r  a eon-
t r a c t ,  T h e  insurer may a c c e p t  t h e  n e g o t i a t e d  o f f e r i n g  p r i c e  o f  

8 any or a l l  of t h e  selected hospitals and p h y s i c i a n s  o r ,  a l t e r n a -
t i v e l y ,  may make counter o f f e ~ st o  sane or a l l  of them; I n  t h i s  
r e g a r d ,  PHS may ac t  as an intermediary on behalf of a p a r t i c u l a r  
i n s u r e r ,  I n  formulating its offer ,  e a c h  i n s u r e r  w i l l  have  a c c e s s  
t o  h o s p i t a l  d a t a  a n a l y s i s  f u r n i s h e d  by PHS. 

P a r t i c i p a t i n g  p r o v i d e r s  w i l l  agree to comply w i t h  u t i l i z a t i o n  
r e v i e w  s t a n d a r d s  and q u a l i t y  c o n t r o l  m e a s u r e s  a d o p t e d  by PHS, 
P B S h t i l i z a t i o n  c o n t r o l  s y s t e m  ("UCS"), d e s c r i b e d  a s  t h e  P a t i e n t  
A s s i s t a n c e  S e r v i c e  i n  your  s u b m i s s i o n ,  r e l i e s  on a t e l e p h o n e - b a s e d  
program whereby a team o f  n u r s e s  and p h y s i c i a n s  p rov ide  p r e - t r e a t -
ment r e v i e w ,  d i s c h a r g e  p l a n n i n g ,  and c a t a s t r o p h i c  c l a i m s  manage- 
ment  s e r v i c e s ,  P e i o r  t o  a l l  medical and  s u r g i c a l  h o s p i t a l  admis-
sions and a l l  non-emergency o u t p a t i e n t  s u r g e r y  p e r f o r m e d  o u t s i d e  
a p h y s i c i a n "  p r i v a t e  o f f i c e ,  PHS w i l l  e v a l u a t e  and c e r t i f y  t h e  
m e d i c a l  n e c e s s i t y  s f  t h e  t r e a t m e n t ,  t h e  a p p r o p r i a t e n e s s  o f  t h e  
l o c a t i o n ,  and p l a n n e d  l e n g t h  o f  any s t a y .  In its d i s c h a r g e  
p l a n n i n g ,  PHS w i l l  a l s o  seek t o  e n s u r e  a p p r o p r i a t e  hospital Length 
of  s t a y  and w i l l  r e c o r n e n d  " c o s t - e f f e c t i v e  a f t e r - c a r e  f a c i l i t i e s  
a s  a n  a l t e r n a t i v e  t o  e x t e n d e d  h o s p i t a l  s t a y s , "  T o  f a c i l i t a t e  
u t i l i z a t i o n  c o n t r o l ,  i n s u r e r  s u b s c r i b e r s ,  by t h e  t e r m s  o f  t h e i r  
ag reement  w i t h  PMS, w i l l  c o n t r i b u t e  claims d a t a  t o  a c o n s o l i d a t e d  
d a t a  b a s e  m a i n t a i n e d  by t h e  R e a i t h  Data I n s t i t u t e ,  T h i s  d a t a ,  
t o g e t h e r  w i t h  data  a c c u m u l a t e d  t h r o u g h  t h e  o p e r a t i o n  of UCS, w i l l  
be t h e  raw m a t e r i a l  f o r  d a t a  a n a l y s i s  used  i n  c o s t  c o n t r o l  
e f f o r t s .  P a r t i c i p a t i n g  p r o v i d e r s  i n  PRS w i l l  a l s o  a g r e e  t o  a 
~ a t i e n t  h o l d - h a r m l e s s  p r o v i s i o n  w i t h  r e s p e c t  t o  any  h o s p i t a l  o r  
$ h y s i c i a h  s e r v i c e s  d e t e r m i n e d  n o t  t o  be  m e d i c a l l y  n e c e s s a r y .  

Each i n s u r e r  w i l l  e s t a b l i s h  t h e  b e n e f i t  d e s i g n  o f  i ts  h e a l t h  
c a r e  program to e n c o u r a g e  t h e  u s e  of  p r e f e r r e d  p r o v i d e r s  t h r o u g h  
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deductibles and capaments. Each carrier" p lan  is expected to 
be different, T t  is anticipated t h a t  each will permit enrollees 
to retain the right to receive care from non-partieipating pro- 
viders, although this choice may cause enrollees to incur addi-
tional out-of-packet expenses, 

Based a n  t h e  description of PHS you have provided to us, i 
m sf the spinion that the formation, marketing, and operation of 
PHS, as proposed, is n o t  likely to violate t h e  Federal Trade 
C s m i s s i a n  A c t ,  or any provision sf the antitrust l aws  enforced 
by t h e  C o m i s s i o n ,  3.J" 

The PHS progrm contemplates that competing insurers will be 
j o i n t l y  involved as partners in operating PHS and that PHS, i n  
t uon ,  will negotiate reimbursement eates with providers. T h u s ,  
t h e  peognm will likeby involve some agreement among competing 
insurers regarding prices ta be paid to purchase providersm ser-
vices, even t hough  the insurers will retain the flexibility to 
depart from proposed eates negotiated by PBS, In itself, this 
type of agreement would not appear to constitute naked price fix-
ing. Under most circumstances, joint buying ventures perform a 
legitimate and procsmpetitive function, Joint buying agencies 
generally are lawful enterprises that render markets more, rather 
than less, competitive by permitting achievement sf economies of 
scale and other efficiencies not available to individual competi-

tors, Although serious antitrust q s can arise with regard 
to joint purchasing activities, and analysis can apply in 

some cases, a joint purchasing arrangement should normally be 

evaluated and found  lawful under the rule sf reason if it does 
not possess market power, exclude competitors from access to an 

element essential to effective competition, impose restraints on 

competition among the participating purchasers that are broader 

than reasonably necessary to efficient aperation, serve to fix 

prices or restrict output in the joint venturersbswn sales, or 


This advisory opinion is Limited to "ce proposed program 

desaribed both in your request for advisory opinion and in 

your submissions. It does not constitute approval for 

actions that are different from those described, or for 

those not specified in the request. 
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Qn t h e  basis of the information you have provided, the 
pespssed formation, marketing, and operation a% PHS should be 
evaluated under t h e  rule sf season, and would not appear illegal 
under t h a t  standard, It does n o t  appear that PWS currently has 
or 1s iikePy to obtain substantial market power in 'any geographic 
m a r k e t ,  2/ There  is no indication of any anticompetitive intent 
on the past of PHS, The propssed program contains no suggestion 
of a specific intent to monopolize either the physician or kospi-
tal services market or the insurance/prepaid health cabe market 
in any gesgraphic area. PHS also docs not possess exclusive 
access to any input necessary for other insurers or prepaid health 
care programs to  compete i n  the market, PHS subscribers will be 
free to deal with providers without going through PBS, and within 
the program retain flexibility to strike individual bargains with 
providers, Also, it does n o t  appear that PRSQperations will 
unreasonably restrain campetition mong its insurer participants 
in their marketing and sales of insurance, Therefore, PHS does 
not appear to be an unlawful joint buying agency, I n  fact, the 
proposed progrm may be peacompetitive, b a t h  by generating 

8 
increased competition mong participating and non-par tieipating 
providers and by increasing competition m s n g  third paEty payers, 

You have stated during telephone conversations that should 

PHS subscribershshare of the csmerciaily insured population in 

a particular area reach 20 percentl PHS would refuse to allow 

additional insurers to join its program for that area, 1 do not 

believe that such action would constitute an unlawful boycott or 

concerted refusal to deal since there is no indication sf anti-

competitive intent on the part of PHS, and PHS and its subscribers 

apparently lack, and appear unlikely to obtain, market power in 

any market, 


T h e  proposed PP8 progsam also does nst appear to be an 
u n l a w f u l  price-fixing agreement or boycott insofar as it affects 
competition among providers, The PHS program will set o n l : ~  the 

Even if PHS subscribers reach the twenty percent maximum 

projected share of the population covered by commercial 

health insurance companies in any given geographic market, 

it appears uniikely that they will have acquired substantial 

market power, Given the number of sellers of health insur- 

ance/prepaid health care in any geographic area, and other 

factors, it appears unlikely that PHS and its subscribers 

wil4 have the ability to successfully restrict output, raise 

prices, or exercise monopsony power. In the event, however, 

that payer/subscribers are able, through PHS, to exercise 

market power in any geographic market, the conclusions 

reached in this advisory opinion would not apply. 
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price of services between individual providers and t h e  insurer 
purchasers sf tkase services, The agreements between PRS and 
providers w i l l  n o t  contain any provisions relating to t h e  rates 
that providers may charge patients who are n a t  covered by t h e  
program, Also, decisions by PHS and by individual insurers to 
exclude cer ta in  providezs, limit p a p e n t s ,  or deny reimbuasement 
using criteria established i n  t h e  PHS prsgrm would n o t  appear to 
be unlawful in the absence sf evidence of anticompetitive purpose 
OP effects, In particular, PHs' quality assurance and utiliza-
tion review progrm would not appear t o  violate t h e '  antitrust 
laws. On the csntraoy, t h i s  prsgrm cauld  be proconapetitive, 
w i t h  t h e  pstential to promote efficiency and cos t  savings, 

T h i s  office retains t h e  eight ts reconsider t h e  questions 
involved  and, w i t h  notice to the requesting partyl ta rescind or 
revoke its opinion i f  implementation of the proposed p r s g r m  
results in substantial anticompetitive effects, if t h e  program is 
used fo r  improper purposes, or if it would be i n  the public 
interest to do so, 

Finally, as 1 am sure you are aware, t h e  above l e g a l  advice 
i s  t h a t  af staff s f  t h e  B u r e a u  of Competition o n l y ,  Under the 
Comiss ion- Rules of Practise S 1 . 3 ( e ) ,  the Commission is n o t  
bound by this advice and reserves the right to rescind it at a 

8 
l a t e r  t i m e  and take s u c h  action a s  the public in teres t  may 
require. 

Sincerely, 


A r t h u r  N, L e s n e r  
Assistant Director 



